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§404.922

§404.922 Notice of a reconsidered de-
termination.

We shall mail a written notice of the
reconsidered determination to the par-
ties at their last known address. We
shall state the specific reasons for the
determination and tell you and any
other parties of the right to a hearing.
If it is appropriate, we will also tell
you and any other parties how to use
the expedited appeals process.

[45 FR 52081, Aug. 5, 1980. Redesignated at 51
FR 302, Jan. 3, 1986]

EXPEDITED APPEALS PROCESS

§404.923 Expedited appeals process—
general.

By using the expedited appeals proc-
ess you may go directly to a Federal
district court without first completing
the administrative review process that
is generally required before the court
will hear your case.

§404.924 When the expedited appeals
process may be used.

You may use the expedited appeals
process if all of the following require-
ments are met:

(a) We have made an initial and a re-
considered determination; an adminis-
trative law judge has made a hearing
decision; or Appeals Council review has
been requested, but a final decision has
not been issued.

(b) You are a party to the reconsid-
ered determination or the hearing deci-
sion.

(c) You have submitted a written re-
quest for the expedited appeals process.

(d) You have claimed, and we agree,
that the only factor preventing a favor-
able determination or decision is a pro-
vision in the law that you believe is
unconstitutional.

(e) If you are not the only party, all
parties to the determination or deci-
sion agree to request the expedited ap-
peals process.

§404.925 How to request expedited ap-
peals process.

(a) Time of filing request. You may re-
quest the expedited appeals process—

(1) Within 60 days after the date you
receive notice of the reconsidered de-
termination (or within the extended
time period if we extend the time as
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provided in paragraph (c¢) of this sec-
tion);

(2) At any time after you have filed a
timely request for a hearing but before
you receive notice of the administra-
tive law judge’s decision;

(3) Within 60 days after the date you
receive a notice of the administrative
law judge’s decision or dismissal (or
within the extended time period if we
extend the time as provided in para-
graph (c) of this section); or

(4) At any time after you have filed a
timely request for Appeals Council re-
view, but before you receive notice of
the Appeals Council’s action.

(b) Place of filing request. You may file
a written request for the expedited ap-
peals process at one of our offices, the
Veterans Administration Regional Of-
fice in the Philippines, or an office of
the Railroad Retirement Board if you
have 10 or more years of service in the
railroad industry.

(c) Extension of time to request expe-
dited appeals process. If you want to use
the expedited appeals process but do
not request it within the stated time
period, you may ask for more time to
submit your request. Your request for
an extension of time must be in writing
and must give the reasons why the re-
quest for the expedited appeals process
was not filed within the stated time pe-
riod. If you show that you had good
cause for missing the deadline, the
time period will be extended. To deter-
mine whether good cause exists, we use
the standards explained in §404.911.

§404.926 Agreement in expedited ap-
peals process.

If you meet all the requirements nec-
essary for the use of the expedited ap-
peals process, our authorized represent-
ative shall prepare an agreement. The
agreement must be signed by you, by
every other party to the determination
or decision and by our authorized rep-
resentative. The agreement must pro-
vide that—

(a) The facts in your claim are not in
dispute;

(b) The sole issue in dispute is wheth-
er a provision of the Act that applies to
your case is unconstitutional;

(c) Except for your belief that a pro-
vision of the Act is unconstitutional,
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you agree with our interpretation of
the law;

(d) If the provision of the Act that
you believe is unconstitutional were
not applied to your case, your claim
would be allowed; and

(e) Our determination or the decision
is final for the purpose of seeking judi-
cial review.

§404.927 Effect of expedited appeals
process agreement.

After an expedited appeals process
agreement is signed, you will not need
to complete the remaining steps of the
administrative review process. Instead,
you may file an action in a Federal dis-
trict court within 60 days after the
date you receive notice (a signed copy
of the agreement will be mailed to you
and will constitute notice) that the
agreement has been signed by our au-
thorized representative.

[45 FR 52081, Aug. 5, 1980, as amended at 49
FR 46369, Nov. 26, 1984]

§404.928 Expedited appeals process
request that does not result in
agreement.

If you do not meet all of the require-
ments necessary to use the expedited
appeals process, we shall tell you that
your request to use this process is de-
nied and that your request will be con-
sidered as a request for a hearing or
Appeals Council review, whichever is
appropriate.

HEARING BEFORE AN ADMINISTRATIVE
LAW JUDGE

§404.929 Hearing before an adminis-
trative law judge—general.

If you are dissatisfied with one of the
determinations or decisions listed in
§404.930 you may request a hearing.
The Associate Commissioner for Hear-
ings and Appeals, or his or her dele-
gate, shall appoint an administrative
law judge to conduct the hearing. If
circumstances warrant, the Associate
Commissioner, or his or her delegate,
may assign your case to another ad-
ministrative law judge. At the hearing
you may appear in person or by video
teleconferencing, submit new evidence,
examine the evidence used in making
the determination or decision under re-
view, and present and question wit-

§404.930

nesses. The administrative law judge
who conducts the hearing may ask you
questions. He or she shall issue a deci-
sion based on the hearing record. If you
waive your right to appear at the hear-
ing, either in person or by video tele-
conferencing, the administrative law
judge will make a decision based on the
evidence that is in the file and any new
evidence that may have been submitted
for consideration.

[68 FR 5218, Feb. 3, 2003]

§404.930 Availability of a hearing be-
fore an administrative law judge.

(a) You or another party may request
a hearing before an administrative law
judge if we have made—

(1) A reconsidered determination;

(2) A revised determination of an ini-
tial determination, unless the revised
determination concerns the issue of
whether, based on medical factors, you
are disabled;

(3) A reconsideration of a revised ini-
tial determination concerning the issue
of whether, based on medical factors,
you are disabled;

(4) A revised reconsidered determina-
tion;

(5) A revised decision based on evi-
dence not included in the record on
which the prior decision was based;

(6) An initial determination denying
waiver of adjustment or recovery of an
overpayment based on a personal con-
ference (see §404.506); or

(7) An initial determination denying
waiver of adjustment or recovery of an
overpayment based on a review of the
written evidence of record (see
§404.506), and the determination was
made concurrent with, or subsequent
to, our reconsideration determination
regarding the underlying overpayment
but before an administrative law judge
holds a hearing.

(b) We will hold a hearing only if you
or another party to the hearing file a
written request for a hearing.

(c) If you received a reconsidered de-
termination instead of a decision by a
Federal reviewing official as a result of
§405.240 of this chapter, we will apply
the procedures contained in subpart D
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